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SCHEDULE 1

HAGUE CONVENTION ON PROTECTION OF CHILDREN AND CO-OPERA-
TION IN RESPECT OF INTERCOUNTRY ADOPTION (29 May 93)

(Table of Contents)
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CHAPTER Il — REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS

CHAPTER Il — CENTRAL AUTHORITIESAND ACCREDITED BODIES

CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOTION

CHAPTER V RECOGNITION AND EFFECTS OF THE ADOPTION

CHAPTER VI — GENERAL PROVISIONS

CHAPTER VII — FINAL CLAUSES

The States signatory to the present Convention,

Recognizing that the child, for the full and harmonious development of his or her
personality, should grow up in a family environment, in an atmosphere of happiness,
love and understanding,

Recalling that each State should take, as a matter of priority, appropriate measures to
enable the child to remain in the care of his or her family of origin,

Recognizing that inter-country adoption may offer the advantage of a permanent
family to achild for whom asuitable family cannot be found in hisor her State of origin,

Convinced of the necessity to take measuresto ensure that inter-country adoptionsare
made in the best interests of the child and with respect for his or her fundamental rights,
and to prevent the abduction, the sale of, or traffic in children,

Desiring to establish common provisions to this effect, taking into account the
principles set forth in international instruments, in particular the United Nations
Convention on the Rights of the Child, of 20 November 1989, and the United Nations
Declaration on Social and Lega Principles relating to the Protection and Welfare of

Children,

with Special Reference to Foster Placement and Adoption Nationally and

Internationally (General Assembly Resolution 41/85, of 3 December 1986),
Have agreed upon the following provisions—

CHAPTER |I—SCOPE OF THE CONVENTION

Article1

The objects of the present Convention are—

(@)

(b)

(©

to establish safeguards to ensure that inter-country adoptions take place in the
best interests of the child and with respect for his or her fundamental rights as
recognized in international law;

to establish a system of co-operation amongst Contracting States to ensure
that those safeguards are respected and thereby prevent the abduction, the sale
of, or traffic in children;

to secure the recognition in Contracting States of adoptions made in
accordance with the Convention.

15

30

35

40

45



81
Article 2

(1) The Convention shall apply where a child habitually resident in one Contracting
State ('the State of origin’) has been, is being, or isto be moved to another Contracting
State ('the receiving State’) either after his or her adoption in the State of origin by
spouses or aperson habitually resident in the receiving State, or for the purposes of such
an adoption in the receiving State or in the State of origin.

(2) The Convention covers only adoptions which create a permanent parent-child
relationship.

Article 3

The Convention ceases to apply if the agreements mentioned in }Article 17,
sub-paragraph c, have not been given before the child attains the age of eighteen years.

CHAPTER I |—REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS
Article 4

An adoption within the scope of the Convention shall take place only if the competent
authorities of the State of origin—

(a) have established that the child is adoptable;

(b) have determined, after possibilities for placement of the child within the State
of origin have been given due consideration, that an inter-country adoption is
in the child’s best interests;

(c) have ensured that

(2) the persons, ingtitutions and authorities whose consent is necessary for adoption,
have been counselled as may be necessary and duly informed of the effects of their
consent, in particular whether or not an adoption will result in the termination of the
legal relationship between the child and his or her family of origin,

(2) such persons, institutions and authorities have given their consent freely, in the
required legal form, and expressed or evidenced in writing,

(3) the consents have not been induced by payment or compensation of any kind and
have not been withdrawn, and

(4) the consent of the mother, where required, has been given only after the birth of
the child; and (d)

have ensured, having regard to the age and degree of maturity of the child, that

(2) he or she has been counselled and duly informed of the effects of the adoption and
of his or her consent to the adoption, where such consent is required,

(2) consideration has been given to the child’'s wishes and opinions,

(3) the child’'s consent to the adoption, where such consent isrequired, has been given
freely, in the required legal form, and expressed or evidenced in writing, and

(4) such consent has not been induced by payment or compensation of any kind.

Article5

An adoption within the scope of the Convention shall take place only if the competent
authorities of the receiving State—
(a) have determined that the prospective adoptive parents are eligible and suited
to adopt;
(b) have ensured that the prospective adoptive parents have been counselled as
maybe necessary; and
(c) have determined that the child is or will be authorized to enter and reside
permanently in that State.
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CHAPTER | I|—CENTRAL AUTHORITIESAND ACCREDITED BODIES
Article 6

(1) A Contracting State shall designate a Central Authority to discharge the duties
which are imposed by the Convention upon such authorities.

(2) Federal States, States with more than one system of law or States having
autonomousterritorial units shall be freeto appoint more than one Central Authority and
to specify the territorial or personal extent of their functions. Where a State has
appointed more than one Central Authority, it shall designate the Central Authority to
which any communication may be addressed for transmission to the appropriate Central
Authority within that State.

Article7

(1) Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their States to protect children and to achieve the
other objects of the Convention.

(2) They shall take directly all appropriate measures to—

(a) provide information as to the laws of their States concerning adoption and
other general information, such as statistics and standard forms;

(b) keep one another informed about the operation of the Convention and, as far
as possible, eliminate any obstacles to its application.

Article 8

Central Authorities shall take, directly or through public authorities, all appropriate
measures to prevent improper financial or other gain in connection with an adoption and
to deter all practices contrary to the objects of the Convention.

Article 9

Central Authorities shall take, directly or through public authorities or other bodies
duly accredited in their State, all appropriate measures, in particular to—

(a) collect, preserve and exchange information about the situation of the child and
the prospective adoptive parents, so far as is necessary to complete the
adoption;

(b) facilitate, follow and expedite proceedings with a view to obtaining the
adoption;

(c) promote the development of adoption counselling and post-adoption services
in their States,

(d) provide each other with general evaluation reports about experience with
inter-country adoption;

(e) reply, in so far asis permitted by the law of their State, to justified requests
from other Central Authorities or public authorities for information about a
particular adoption situation.

Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating their
competence to carry out properly the tasks with which they may be entrusted.

Article 11

An accredited body shall—

(a8 pursue only non-profit objectives according to such conditions and within
such limits as may be established by the competent authorities of the State of
accreditation;

(b) bedirected and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of inter-country adoption; and

(c) be subject to supervision by competent authorities of that State as to its
composition, operation and financial situation.

10

15

20

25

30

35

40

45

50



83
Article 12

Abody accredited in one Contracting State may act in another Contracting State only
if the competent authorities of both States have authorized it to do so.

Article 13

The designation of the Central Authorities and, where appropriate, the extent of their
functions, as well as the names and addresses of the accredited bodies shal be
communicated by each Contracting State to the Permanent Bureau of the Hague
Conference on Private International Law.

CHAPTER IV — PROCEDURAL REQUIREMENTS IN INTERCOUNTRY
ADOPTION

Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central Authority in
the State of their habitual residence.

Article 15

(1) If the Central Authority of the receiving State is satisfied that the applicants are
eligible and suited to adopt, it shall prepare a report including information about their
identity, eligibility and suitability to adopt, background, family and medical history,
social environment reasons for adoption, ability to undertake an inter-country adoption,
as well as the characteristics of the children for whom they would be qualified to care.

(2) It shall transmit the report to the Central Authority of the State of origin.

Article 16

(2) If the Central Authority of the State of origin is satisfied that the child is adoptable,
it shall—

(a) prepare areport including information about his or her identity, adoptability,
background, social environment, family history, medical history including
that of the child’s family, and any specia needs of the child;

(b) give due consideration to the child’s upbringing and to his or her ethnic,
religious and cultural background,;

(c) ensure that consents have been obtained in accordance with Article 4; and

(d) determine, on the basisin particular of the reportsrelating to the child and the
prospective adoptive parents, whether the envisaged placement is in the best
interests of the child.

(2) It shall transmit to the Central Authority of the receiving State its report on the
child, proof that the necessary consents have been obtained and the reasons for its
determination on the placement, taking care not to reveal theidentity of the mother and
the father if, in the State of origin, these identities may not be disclosed.

Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made if --

(a) the Central Authority of that State has ensured that the prospective adoptive
parents agree;

(b) theCentral Authority of the receiving State has approved such decision, where
such approval is required by the law of that State or by the Central Authority
of the State of origin;

(c) the Central Authorities of both States have agreed that the adoption may
proceed; and

(d) it has been determined, in accordance with Article 5, that the prospective
adoptive parents are eligible and suited to adopt and that the child is or will be
authorized to enter and reside permanently in the receiving State.
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Article 18

The Central Authorities of both States shall take all necessary steps to obtain
permission for the child to leave the State of origin and to enter and reside permanently
in the receiving State.

Article 19

(1) The transfer of the child to the receiving State may only be carried out if the
requirements of Article 17 have been satisfied.

(2) The Central Authorities of both States shall ensure that this transfer takes placein
secure and appropriate circumstances and, if possible, in the company of the adoptive or
prospective adoptive parents.

(3) If thetransfer of the child does not take place, thereportsreferred toin Articles 15
and 16 are to be sent back to the authorities who forwarded them.

Article 20

The Central Authorities shall keep each other informed about the adoption process
and the measures taken to complete it, as well as about the progress of the placement if
a probationary period is required.

Article 21

(1) Where the adoption is to take place after the transfer of the child to the receiving
State and it appears to the Central Authority of that State that the continued placement
of the child with the prospective adoptive parentsis not in the child' s best interests, such
Central Authority shall take the measures necessary to protect the child, in particular—

(a) to cause the child to be withdrawn from the prospective adoptive parents and
to arrange temporary care;

(b) in consultation with the Central Authority of the State of origin, to arrange
without delay a new placement of the child with aview to adoption or, if this
isnot appropriate, to arrange alternative long-term care; an adoption shall not
take place until the Central Authority of the State of origin has been duly
informed concerning the new prospective adoptive parents,

(c) asalast resort, to arrange the return of the child, if his or her interests so
require.

(2) Having regard in particular to the age and degree of maturity of the child, he or she
shall be consulted and, where appropriate, his or her consent obtained in relation to
measures to be taken under this Article.

Article 22

(1) The functions of a Central Authority under this Chapter may be performed by
public authorities or by bodies accredited under Chapter 111, to the extent permitted by
the law of its State.

(2) Any Contracting State may declare to the depositary of the Convention that the
functions of the Central Authority under Articles 15 to 21 may be performed in that
State, to the extent permitted by the law and subject to the supervision of the competent
authorities of that State, also by bodies or persons who—

(a) meet the requirements of integrity, professional competence, experience and
accountability of that State; and

(b) arequalified by their ethical standards and by training or experience to work
in the field of inter-country adoption.

(3) A Contracting State which makes the declaration provided for in paragraph 2 shall
keep the Permanent Bureau of the Hague Conference on Private International Law
informed of the names and addresses of these bodies and persons.

(4) Any Contracting State may declare to the depositary of the Convention that
adoptions of children habitually resident in its territory may only take place if the
functions of the Central Authorities are performed in accordance with paragraph 1.
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(5) Notwithstanding any declaration made under paragraph 2, the reports provided for
in Articles 15 and 16 shall, in every case, be prepared under the responsibility of the
Central Authority or other authorities or bodies in accordance with paragraph 1.

CHAPTER V — RECOGNITION AND EFFECTS OF THE ADOPTION
Article 23

(1) An adoption certified by the competent authority of the State of the adoption as
having been made in accordance with the Convention shall be recognized by operation
of law in the other Contracting States. The certificate shall specify when and by whom
the agreements under Article 17, sub-paragraph c, were given.

(2) Each Contracting State shall, at the time of signature, ratification, acceptance,
approval or accession, notify the depositary of the Convention of the identity and the
functions of the authority or the authorities which, in that State, are competent to make
the certification. It shall aso notify the depositary of any modification in the designation
of these authorities.

Article 24

The recognition of an adoption may be refused in a Contracting State only if the
adoption is manifestly contrary to its public policy, taking into account the best interests
of the child.

Article 25
Any Contracting State may declare to the depositary of the Convention that it will not

be bound under this Convention to recognize adoptions made in accordance with an
agreement concluded by application of Article 39, paragraph 2.

Article 26

(1) The recognition of an adoption includes recognition of

(a) thelegal parent-child relationship between the child and his or her adoptive
parents;

(b) parental responsibility of the adoptive parents for the child,;

(c) thetermination of apre-existing legal relationship between the child and his
or her mother and father, if the adoption hasthis effect in the Contracting State
where it was made.

(2) In the case of an adoption having the effect of terminating a pre-existing legal
parent-child relationship, the child shall enjoy in the receiving State, and in any other
Contracting State where the adoption is recognized, rights equivalent to those resulting
from adoptions having this effect in each such State.

(3) The preceding paragraphs shall not prejudice the application of any provision
more favourable for the child, in force in the Contracting State which recognizes the
adoption.

Article 27

(1) Where an adoption granted in the State of origin does not have the effect of
terminating a pre-existing legal parent-child relationship, it may, in the receiving State
which recognizes the adoption under the Convention, be converted into an adoption
having such an effect—

(a) if thelaw of the receiving State so permits; and
(b) if the consents referred to in Article 4, sub-paragraphs ¢ and d , have been or
are given for the purpose of such an adoption.

(2) Article 23 applies to the decision converting the adoption.
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CHAPTER VI -- GENERAL PROVISIONS
Article 28

The Convention does not affect any law of a State of origin which requires that the
adoption of achild habitually resident within that State take place in that State or which
prohibits the child’s placement in, or transfer to, the receiving State prior to adoption.

Article 29

There shall be no contact between the prospective adoptive parents and the child’s
parents or any other person who has care of the child until the requirements of Article 4,
sub-paragraphsato ¢, and Article 5, sub-paragraph a, have been met, unless the adoption
takes place within a family or unless the contact is in compliance with the conditions
established by the competent authority of the State of origin.

Article 30

(1) The competent authorities of a Contracting State shall ensure that information
held by them concerning the child's origin, in particular information concerning the
identity of his or her parents, as well as the medical history, is preserved.

(2) They shall ensure that the child or his or her representative has access to such
information, under appropriate guidance, in so far as is permitted by the law of that
State.

Article 31

Without prejudice to Article 30, personal data gathered or transmitted under the
Convention, especially datareferred to in Articles 15 and 16, shall be used only for the
purposes for which they were gathered or transmitted.

Article 32

(1) No one shall derive improper financia or other gain from an activity related to an
inter-country adoption.

(2) Only costs and expenses, including reasonable professional fees of persons
involved in the adoption, may be charged or paid.

(3) The directors, administrators and employees of bodies involved in an adoption
shall not receive remuneration which is unreasonably high in relation to services
rendered.

Article 33

Acompetent authority which finds that any provision of the Convention has not been
respected or that there is a serious risk that it may not be respected, shall immediately
inform the Central Authority of its State. This Central Authority shall be responsible for
ensuring that appropriate measures are taken.

Article 34

If the competent authority of the State of destination of a document so requests, a
tranglation certified as being in conformity with the original must be furnished. Unless
otherwise provided, the costs of such trandation are to be borne by the prospective
adoptive parents.
Article 35

The competent authorities of the Contracting States shall act expeditiously in the
process of adoption.
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Article 36

In relation to a State which has two or more systems of law with regard to adoption
applicable in different territorial units --

(a) any referenceto habitual residencein that State shall be construed asreferring
to habitual residence in aterritorial unit of that State;

(b) any referenceto the law of that State shall be construed asreferring to the law
in force in the relevant territorial unit;

(c) any reference to the competent authorities or to the public authorities of that
State shall be construed as referring to those authorized to act in the relevant
territorial unit;

(d) any reference to the accredited bodies of that State shall be construed as
referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of law
applicable to different categories of persons, any reference to the law of that State shall
be construed as referring to the legal system specified by the law of that State.

Article 38

AState within which different territorial units havetheir own rules of law in respect of
adoption shall not be bound to apply the Convention where a State with a unified system
of law would not be bound to do so.

Article 39

(1) The Convention does not affect any international instrument to which Contracting
States are Parties and which contains provisions on matters governed by the Convention,
unless a contrary declaration is made by the States Parties to such instrument.

(2) Any Contracting State may enter into agreements with one or more other
Contracting States, with a view to improving the application of the Convention in their
mutual relations. These agreements may derogate only from the provisions of Articles
14to 16 and 18to 21. The States which have concluded such an agreement shall transmit
a copy to the depositary of the Convention.

Article 40

No reservation to the Convention shall be permitted.
Article 41

The Convention shall apply in every case where an application pursuant to Article 14
has been received after the Convention has entered into force in the receiving State and
the State of origin.
Article 42

The Secretary Genera of the Hague Conference on Private International Law shall at

regular intervals convene a Special Commission in order to review the practical
operation of the Convention.
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CHAPTER VII -- FINAL CLAUSES
Article 43

(1) The Convention shall be open for signature by the States which were Members of
the Hague Conference on Private International Law at the time of its Seventeenth
Session and by the other States which participated in that Session.

(2) It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands, depositary of the Convention.

Article 44

(1) Any other State may accede to the Convention after it has entered into force in
accordance with Article 46, paragraph 1.

(2) The instrument of accession shall be deposited with the depositary.

(3) Such accession shall have effect only asregardsthe rel ations between the acceding
State and those Contracting States which have not raised an objection to its accession in
the six months after the receipt of the notification referred to in sub-paragraph b of
Article 48. Such an objection may also be raised by States at the time when they ratify,
accept or approve the Convention after an accession. Any such objection shall be
notified to the depositary.

Article 45

(1) If a State has two or more territorial units in which different systems of law are
applicable in relation to matters dealt with in the Convention, it may at the time of
signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all itsterritorial unitsor only to one or more of them and may modify this
declaration by submitting another declaration at any time.

(2) Any such declaration shall be notified to the depositary and shall state expressly
the territorial units to which the Convention applies.

(3) If a State makes no declaration under this Article, the Convention is to extend to
all territorial units of that State.

Article 46

(1) The Convention shall enter into force on the first day of the month following the
expiration of three months after the deposit of the third instrument of ratification,
acceptance or approval referred to in Article 43.

(2) Thereafter the Convention shall enter into force --

(a) for each Stateratifying, accepting or approving it subsequently, or acceding to
it, on thefirst day of the month following the expiration of three months after
the deposit of itsinstrument of ratification, acceptance, approval or accession;

(b) for aterritorial unit to which the Convention has been extended in conformity
with Article 45, on thefirst day of the month following the expiration of three
months after the notification referred to in that Article.

Article 47

(1) A State Party to the Convention may denounce it by a notification in writing
addressed to the depositary.

(2) The denunciation takes effect on thefirst day of the month following the expiration
of twelve months after the notification is received by the depositary. Where a longer
period for the denunciation to take effect is specified in the notification, the denunciation
takes effect upon the expiration of such longer period after the notification isreceived by
the depositary.

Article 48
The depositary shall notify the States Members of the Hague Conference on Private

International Law, the other Stateswhich participated in the Seventeenth Session and the
States which have acceded in accordance with Article 44, of the following—
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(a) the signatures, ratifications, acceptances and approvals referred to in Article
43,
(b) the accessions and objections raised to accessions referred to in Article 44,
(c) thedate on which the Convention entersinto force in accordance with Article
46, 5
(d) the declarations and designations referred to in Articles 22, 23, 25 and 45;
(e) the agreements referred to in Article 39;
() the denunciations referred to in Article 47.
In witness whereof the undersigned, being duly authorized thereto, have signed this
Convention. 10
Done at The Hague, onthe _ day of 19 | in the English and French
languages, both texts being equally authentic, in asingle copy which shall be deposited
in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members
of the Hague Conference on Private International Law at the date of its Seventeenth 15
Session and to each of the other States which participated in that Session.
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SCHEDULE 2

HAGUE CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL
CHILD ABDUCTION

(Table of Contents)
PREAMBLE
CHAPTER I: SCOPE OF THE CONVENTION
CHAPTER Il: CENTRAL AUTHORITIES
CHAPTER I1I: RETURN OF CHILDREN
CHAPTER IV: RIGHTS OF ACCESS
CHAPTER V: GENERAL PROVISIONS

CHAPTER VI: FINAL CLAUSES

The States signatory to the present Convention, Firmly convinced that the interests of
children are of paramount importance in matters relating to their custody, Desiring to
protect children internationally from the harmful effects of their wrongful removal or
retention and to establish procedures to ensure their prompt return to the State of their
habitual residence, as well asto secure protection for rights of access, Have resolved to
conclude a Convention to this effect, and have agreed upon the following provisions —

CHAPTER |I—SCOPE OF THE CONVENTION
Article 1

The objects of the present Convention are—
a.  to secure the prompt return of children wrongfully removed to or retained in
any Contracting State; and
b. toensurethat rightsof custody and of access under the law of one Contracting
State are effectively respected in other Contracting States.

Article 2

Contracting States shall take all appropriate measuresto secure within their territories
the implementation of the objects of the Convention. For this purpose they shall use the
most expeditious procedures available.

Article 3

The removal or the retention of a child is to be considered wrongful where—

a. itisinbreach of rights of custody attributed to a person, an institution or any
other body, either jointly or alone, under the law of the Statein which the child
was habitually resident immediately before the removal or retention; and

b. atthetimeof removal or retention those rights were actually exercised, either
jointly or aone, or would have been so exercised but for the removal or
retention. The rights of custody mentioned in sub-paragraph a above, may
arise in particular by operation of law or by reason of a judicia or
administrative decision, or by reason of an agreement having legal effect
under the law of that State.

10

15

20

25

30

35

40



91
Article 4

The Convention shall apply to any child who was habitually resident in a Contracting
State immediately before any breach of custody or access rights. The Convention shall
cease to apply when the child attains the age of 16 years.

Article5

For the purposes of this Convention—
a.  'rightsof custody’ shall include rights relating to the care of the person of the
child and, in particular, the right to determine the child’s place of residence;
b. ’rights of access shall include the right to take a child for alimited period of
time to a place other than the child’s habitual residence.

CHAPTER II—CENTRAL AUTHORITIES
Article 6

AContracting State shall designate a Central Authority to discharge the duties which
are imposed by the Convention upon such authorities.

Federal States, States with more than one system of law or States having autonomous
territorial organisations shall be free to appoint more than one Central Authority and to
specify theterritorial extent of their powers. Where a State has appointed more than one
Central Authority, it shall designate the Central Authority to which applications may be
addressed for transmission to the appropriate Central Authority within that State.

Article 7

Central Authorities shall co-operate with each other and promote co-operation
amongst the competent authorities in their respective States to secure the prompt return
of children and to achieve the other objects of this Convention.

In particular, either directly or through any intermediary, they shal take all
appropriate measures—

a. todiscover the whereabouts of a child who has been wrongfully removed or
retained;

b. toprevent further harm to thechild or prejudiceto interestsed parties by taking
or causing to be taken provisional measures,

c. to secure the voluntary return of the child or to bring about an amicable
resolution of the issues;

d. toexchange, where desirable, information relating to the social background of
the child;

e. to provide information of a general character as to the law of their State in
connection with the application of the Convention;

f. toinitiate or facilitate the ingtitution of judicial or administrative proceedings
with aview to obtaining the return of the child and, in a proper case, to make
arrangements for organizing or securing the effective exercise of rights of
access,

0. where the circumstances so require, to provide or facilitate the provision of
legal aid and advice, including the participation of legal counsel and advisers;

h. to provide such administrative arrangements as may be necessary and
appropriate to secure the safe return of the child;

i. to keep other each other informed with respect to the operation of this
Convention and, as far as possible, to eliminate any obstacles to its
application.

CHAPTER I11—RETURN OF CHILDREN
Article 8

Any person, institution or other body claiming that a child has been removed or
retained in breach of custody rights may apply either to the Central Authority of the

child’s habitual residence or to the Central Authority of any other Contracting State for
assistance in securing the return of the child.
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The application shall contain—

a. information concerning the identity of the applicant, of the child and of the
person alleged to have removed or retained the child;

b. where available, the date of birth of the child;

c. the grounds on which the applicant’s claim for return of the child is based;

d. dl available information relating to the whereabouts of the child and the
identity of the person with whom the child is presumed to be.

The application may be accompanied or supplemented by—

e. an authenticated copy of any relevant decision or agreement;

f. a certificate or an affidavit emanating from a Central Authority, or other
competent authority of the State of the child's habitual residence, or from a
qualified person, concerning the relevant law of that State;

g. any other relevant document.

Article 9

If the Central Authority which receives an application referred to in Article 8 has
reason to believe that the child is in another Contracting State, it shall directly and
without delay transmit the application to the Central Authority of that Contracting State
and inform the requesting Central Authority, or the applicant, as the case may be.

Article 10

The Central Authority of the State where the child is shall take or cause to be taken all
appropriate measures in order to obtain the voluntary return of the child.

Article 11

Thejudicia or administrative authorities of Contracting States shall act expeditiously
in proceedings for the return of children.

If thejudicial or administrative authority concerned has not reached a decision within
six weeks from the date of commencement of the proceedings, the applicant or the
Central Authority of the requested State, on its own initiative or if asked by the Central
Authority of the requesting State, shall have theright to request the Central Authority of
the requested State, that Authority shall transmit the reply to the Central Authority of the
requesting State, or to the applicant, as the case may be.

Article 12

Where a child has been wrongfully removed or retained in terms of Article 3 and, at
the date of the commencement of the proceedings before the judicial or administrative
authority of the Contracting State where the child is, a period of less than one year has
elapsed from the date of thewrongful removal or retention, the authority concerned shall
order the return of the child forthwith.

The judicia or administrative authority, even where the proceedings have been
commenced after the expiration of the period of one year referred to in the preceding
paragraph, shall also order the return of the child, unlessit is demonstrated that the child
is now settled in its new environment.

Where the judicia or administrative authority in the requested State has reason to
believe that the child has been taken to another State, it may stay the proceedings or
dismiss the application for the return of the child.

Article 13

Notwithstanding the provisions of the preceding Article, thejudicial or administrative
authority of the requested State is not bound to order the return of the child if the person,
institution or other body which opposes its return establishes that—

a. theperson, institution or other body having the care of the person of the child
was not actually exercising the custody rights at the time of removal or
retention, or had consented to or subsequently acquiesced in the removal of
retention; or

b. thereisagraverisk that hisor her return would expose the child to physical
or psychological harm or otherwise place the child in an intolerable situation.
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Thejudicia or administrative authority may also refuseto order the return of the child
if it finds that the child objects to being returned and has attained an age and degree of
maturity at which it is appropriate to take account of its views.

In considering the circumstances referred to in this Article, the judicial and
administrative authorities shall take into account the information relating to the social
background of the child provided by the Central Authority or other competent authority
of the child's habitual residence.

Article 14

In ascertaining whether there has been a wrongful removal of retention within the
meaning of Article 3, the judicial or administrative authorities of the requested State
may take notice directly of the law of, and of judicial or administrative decisions,
formally recognized or not in the State of the habitual residence of the child, without
recourse to the specific procedures for the proof of that law or for the recognition of
foreign decisions which would otherwise be applicable.

Article 15

The judicia or administrative authorities of a Contracting State may, prior to the
making of an order for the return of the child, request that the applicant obtain from the
authorities of the State of the habitual residence of the child a decision or other
determination that the removal or retention was wrongful within the meaning of Article
3 of the Convention, where such a decision or determination may be obtained in that
State. The Central Authorities of the Contracting States shall so far as practicable assist
applicants to obtain such a decision or determination.

Article 16

After receiving notice of awrongful removal or retention of a child in the sense of
Article 3, thejudicia or administrative authorities of the Contracting State to which the
child has been removed or in which it has been retained shall not decide on the merits of
rights of custody until it has been determined that the child is not to be returned under
this Convention or unless an application under the Convention is not lodged within a
reasonable time following receipt of the notice.

Article 17

The sole fact that a decision relating to custody has been given in or is entitled to
recognition in the requested State shall not be a ground for refusing to return a child
under this Convention, but the judicial or administrative authorities of the requested
State may take account of the reasons for that decision in applying this Convention.
Article 18

The provisions of this Chapter do not limit the power of ajudicial or administrative
authority to order the return of the child at any time.

Article 19

Adecision under this Convention concerning the return of the child shall not be taken
to be determination on the merits of any custody issue.

Article 20
Thereturn of the child under the provision of Article 12 may be refused if this would

not be permitted by the fundamental principles of the requested State relating to the
protection of human rights and fundamental freedoms.
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CHAPTER VI—RIGHTS OF ACCESS
Article 21

An application to make arrangements for organizing or securing the effective exercise
of rights of access may be presented to the Central Authorities of the Contracting States
in the same way as an application for the return of a child.

The Central Authorities are bound by the obligations of co-operation which are set
forth in Article 7 to promote the peaceful enjoyment of access rights and the fulfilment
of any conditions to which the exercise of such rights may be subject. The Central
Authorities shall take steps to remove, as far as possible, al obstacles to the exercise of
such rights. The Central Authorities, either directly or through intermediaries, may
initiate or assist in the institution of proceedings with aview to organizing or protecting
these rights and securing respect for the conditions to which the exercise of these rights
may be subject.

Chapter V—General Provisions
Article 22

No security, bond or deposit, however described, shall be required to guarantee the
payment of costs and expenses in the judicial or administrative proceedings falling
within the scope of this Convention.

Article 23

No legaization or similar formality may be required in the context of this
Convention.

Article 24

Any application, communication or other document sent to the Central Authority of
the requested State shall be in the original language, and shall be accompanied by a
tranglation into the official language or one of the official languages of the requested
State or, where that is not feasible, a translation into French or English.

However, a Contracting State may, by making a reservation in accordance with
Article 42, object to the use of either French or English, but not both, in any application,
communication or other document sent to its Central Authority.

Article 25

Nationals of the Contracting States and persons who are habitually resident within
those States shall be entitled in matters concerned with the application of this
Conventiontolegal aid and advicein any other Contracting State on the same conditions
asif they themselves were nationals of and habitually resident in that State.

Article 26

Each Central Authority shall bear its own costs in applying this Convention.

Central Authorities and other public services of Contracting States shall not impose
any charges in relation to applications submitted under this Convention. In particular,
they may not require any payment from the applicant towards the costs and expenses of
the proceedings or, where applicable, those arising from the participation of legal
counsel or advisers. However, they may require the payment of the expensesincurred or
to be incurred in implementing the return of the child.

However, a Contracting State may, by making a reservation in accordance with
Article 42, declare that it shall not be bound to assume any costs referred to in the
preceding paragraph resulting from the participation of legal counsel or advisers or from
court proceedings, except insofar as those costs may be covered by its system of legal
aid and advice.

Upon ordering the return of a child or issuing an order concerning rights of access
under this Convention, thejudicial or administrative authorities may, where appropriate,
direct the person who removed or retained the child, or who prevented the exercise of
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rights of access, to pay necessary expenses incurred by or on behalf of the applicant,
including travel expenses, any costs incurred or payments made for locating the child,
the costs of legal representation of the applicant, and those of returning the child.

Article 27

When it is manifest that the requirements of this Convention are not fulfilled or that
the application is otherwise not well founded, a Central Authority isnot bound to accept
the application. In that case, the Central Authority shall forthwith inform the applicant
or the Central Authority through which the application was submitted, as the case may
be, of its reasons.

Article 28

ACentral Authority may require that the application be accompanied by a written
authorization empowering it to act on behalf of the applicant, or to designate a
representative so to act.

Article 29

This Convention shall not preclude any person, institution or body who claims that
there has been abreach of custody or access rights within the meaning of Article 3 or 21
from applying directly to thejudicial or administrative authorities of a Contracting State,
whether or not under the provisions of this Convention.

Article 30

Any application submitted to the Central Authorities or directly to the judicial or
administrative authorities of a Contracting State in accordance with the terms of this
Convention, together with documents and any other information appended thereto or
provided by a Central Authority, shall be admissible in the courts or administrative
authorities of the Contracting States.

Article 31

In relation to a State which in matters of custody of children has two or more systems
of law applicable in different territorial units—
a. any referenceto habitual residencein that State shall be construed asreferring
to habitual residence in aterritorial unit of that State;
b. any reference to the law of the State of habitual residence shall be construed
as referring to the law of the territorial unit in that State where the child
habitually resides.

Article 32

In relation to a State which in matters of custody of children hastwo or more systems
of law applicableto different categories of persons, any referenceto thelaw of that State
shall be construed as referring to the legal system specified by the law of that State.

Article 33

AState within which different territorial units havetheir own rules of law in respect of
custody of children shall not be bound to apply this Convention where a State with a
unified system of law would not be bound to do so.

Article 34

This Convention shall take priority in matters within its scope over the Convention of
5 October 1961 concerning the powers of authorities and the law applicable in respect
of the protection of minors, as between Parties to both Conventions. Otherwise the
present Convention shall not restrict the application of an international instrument in
force between the State of origin and the State addressed or other law of the State
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addressed for the purposes of obtaining the return of a child who has been wrongfully
removed or retained or of organizing access rights.

Article 35

This Convention shall apply as between Contracting Statesonly to wrongful removals
or retentions occurring after its entry into force in those States.

Where a declaration has been made under Article 39 or 40, the reference in the
preceding paragraph to a Contracting State shall be taken to refer to the territorial unit
or unitsin relation to which this Convention applies.

Article 36

Nothing in this Convention shall prevent two or more Contracting State, in order to
limit the restrictions to which the return of the child may be subject, from agreeing
among themselves to derogate from any provision of this Convention which may imply
such arestriction.

CHAPTER VI—FINAL CLAUSES
Article 37

The Convention shall be open for signature by the States which were Members of the
Hague Conference on Private International Law at the time of its Fourteenth Session.

It shall be ratified, accepted or approved and the instruments of ratification,
acceptance or approval shall be deposited with the Ministry of Foreign Affairs of the
Kingdom of the Netherlands.

Article 38

Any other State may accede to the Convention. The instrument of accession shall be
deposited with the Ministry of Foreign Affairs of the Kingdom of the Netherlands.

The Convention shall enter into force for a State acceding to it on the first day of the
third calendar month after the deposit of its instrument of accession.

The accession will have effect only as regards the relations between the acceding
State and such Contracting States as will have declared their acceptance of the
accession. Such adeclaration will aso have to be made by any Member State ratifying,
accepting or approving the Convention after an accession. Such declaration shall be
deposited at the Ministry of Foreign Affairs of the Kingdom of the Netherlands; this
Ministry shall forward, through diplomatic channels, a certified copy to each of the
Contracting States.

The Convention will enter into force as between the acceding State and the State that
has declared its acceptance of the accession on thefirst day of the third calendar month
after the deposit of the declaration of acceptance.

Article 39

Any State may, at the time of signature, ratification, acceptance, approva or
accession, declare that the Convention shall extend to al the territories for the
international relations of which it is responsible, or to one or more of them. Such a
declaration shall take effect at the time the Convention enters into force for that State.

Such declaration, as well as any subseguent extension, shall be notified to the
Ministry of Foreign Affairs of the Kingdom of the Netherlands.

Article 40

If a Contracting State has two or more territoria units in which different systems of
law are applicable in relation to matters dealt with in this Convention, it may at the time
of signature, ratification, acceptance, approval or accession declare that this Convention
shall extend to all itsterritorial unitsor only to one or more of them and may modify this
declaration by submitting another declaration at any time.
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Any such declaration shall be notified to the Ministry of Foreign Affairs of the
Kingdom of the Netherlands and shall state expressly the territorial units to which the
Convention applies.

Article 41

Where a Contracting State has a system of government under which executive,
judicial and legislative powers are distributed between central and other authorities
within that State, its signature or ratification, acceptance or approval of, or accession to
this Convention, or its making of any declaration in terms of Article 40 shall carry no
implication as to the internal distribution of powers within that State.

Article 42

Any State may, not later than the time of ratification, acceptance, approva or
accession, or at the time of making a declaration in terms of Article 39 or 40, make one
or both of the reservations provided for in Article 24 and Article 26, third paragraph. No
other reservations shall be permitted.

Any State may at any time withdraw areservation it has made. The withdrawal shall
be notified to the Ministry of Foreign Affairs of the Kingdom of the Netherlands. The
reservation shall ceaseto have effect on thefirst day of the third calendar month after the
notification referred to in the preceding paragraph.

Article 43

The Convention shall enter into force on thefirst day of the third calendar month after
the deposit of the third instrument of ratification, acceptance, approval or accession
referred to in Articles 37 and 38.

Thereafter the Convention shall enter into force—

1. for each State ratifying, accepting, approving or acceding to it subsequently,
on thefirst day of the third calendar month after the deposit of its instrument
of ratification, acceptance, approval or accession;

2. for any territory or territorial unit to which the Convention has been extended
in conformity with Article 39 or 40, on thefirst day of thethird calendar month
after the notification referred to in that Article.

Article 44

The Convention shall remainin forcefor five yearsfrom the date of itsentry into force
in accordance with the first paragraph of Article 43 even for States which subsequently
have ratified, accepted, approved it or acceded to it.

If there has been no denunciation, it shall be renewed tacitly every five years.

Any denunciation shall be notified to the Ministry of Foreign Affairs of the Kingdom
of the Netherlands at least six months before the expiry of the five year period. It may
belimited to certain of theterritoriesor territorial unitsto which the Convention applies.

The denunciation shall have effect only asregards the State which has notified it. The
Convention shall remain in force for the other Contracting States.

Article 45

The Ministry of Foreign Affairs of the Kingdom of the Netherlands shall notify the
States Members of the Conference, and the States which have acceded in accordance
with Article 38, of the following—

1. the signatures and ratifications, acceptances and approvals referred to in

Article 37;

2. the accession referred to in Article 38;

3. thedate on which the Convention entersinto force in accordance with Article
43;
the extensions referred to in Article 39;
the declarations referred to in Articles 38 and 40;
the reservations referred to in Article 24 and Article 26, third paragraph, and
the withdrawals referred to in Article 42;

IS
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7. thedenunciation referred toin Article 44. In witness whereof the undersigned,
being duly authorized thereto, have signed this Convention.

Done at The Hague, on the 25th day of October, 1980, in the English and French
languages, both texts being equally authentic, in a single copy which shall be deposited
in the archives of the Government of the Kingdom of the Netherlands, and of which a
certified copy shall be sent, through diplomatic channels, to each of the States Members

of the Hague Conference on Private International Law at the date of its Fourteenth
Session.
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SCHEDULE 3
TEXT OF THE UN PROTOCOL TO PREVENT TRAFFICKING IN PERSONS

Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, Supplementing the United Nations Convention Against
Transnational Organized Crime, G.A. res. 55/25, annex |1, 55 U.N. GAOR Supp.
(No. 49) at 60, U.N. Doc. A/45/49 (Val. 1) (2001).

Preamble
The Sates Parties to this Protocol,
Declaring that effective action to prevent and combat trafficking in persons,
especialy women and children, requires a comprehensive international approach
in the countries of origin, transit and destination that includes measures to prevent
such trafficking, to punish the traffickers and to protect the victims of such
trafficking, including by protecting their internationally recognized human rights,
Taking into account the fact that, despite the existence of a variety of international
instruments containing rules and practical measures to combat the exploitation of
persons, especially women and children, there is no universa instrument that
addresses all aspects of trafficking in persons,
Concerned that, in the absence of such an instrument, persons who are vulnerable
to trafficking will not be sufficiently protected,
Recalling General Assembly resolution 53/111 of 9 December 1998, in which the
Assembly decided to establish an open-ended intergovernmental ad hoc committee
for the purpose of elaborating a comprehensive international convention against
transnational organized crime and of discussing the elaboration of, inter alia, an
international instrument addressing trafficking in women and children,
Convinced that supplementing the United Nations Convention against
Transnational Organized Crimewith aninternational instrument for the prevention,
suppression and punishment of trafficking in persons, especially women and
children, will be useful in preventing and combating that crime,
Have agreed as follows:

I. General provisions
Article 1

Relation with the United Nations Convention against Transnational Organized Crime

1. This Protocol supplements the United Nations Convention against
Transnational Organized Crime. It shall be interpreted together with the
Convention.

2. The provisions of the Convention shall apply, mutatis mutandis, to this
Protocol unless otherwise provided herein.

3. The offences established in accordance with article 5 of this Protocol shall be
regarded as offences established in accordance with the Convention.

Article 2

Satement of purpose The purposes of this Protocol are;
(a) To prevent and combat trafficking in persons, paying particular attention to
women and children;
(b) To protect and assist the victims of such trafficking, with full respect for their
human rights; and
(c) To promote cooperation among States Parties in order to meet those
objectives.

Article 3

Use of terms For the purposes of this Protocol:

(@) “Trafficking in persons’ shall mean the recruitment, transportation, transfer,
harbouring or receipt of persons, by means of thethreat or use of force or other
forms of coercion, of abduction, of fraud, of deception, of the abuse of power
or of a position of vulnerability or of the giving or receiving of payments or
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benefits to achieve the consent of aperson having control over another person,
for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation,
forced labour or services, slavery or practices similar to slavery, servitude or
the removal of organs;

(b) The consent of avictim of trafficking in persons to the intended exploitation
set forth in subparagraph (a) of thisarticle shall beirrelevant where any of the
means set forth in subparagraph (a) have been used;

(c) The recruitment, transportation, transfer, harbouring or receipt of a child for
the purpose of exploitation shall be considered ‘“trafficking in persons’ even
if this does not involve any of the means set forth in subparagraph (a) of this
article;

(d) ““Child” shall mean any person under eighteen years of age.

Article4
Scope of application

This Protocol shall apply, except as otherwise stated herein, to the prevention,
investigation and prosecution of the offences established in accordance with article 5 of
this Protocol, where those offences are transnational in nature and involve an organized
criminal group, as well as to the protection of victims of such offences.

Article 5

Criminalization
1. Each State Party shall adopt such legisative and other measures as may be
necessary to establish as criminal offences the conduct set forth in article 3 of
this Protocol, when committed intentionally.
2. Each State Party shall also adopt such legislative and other measures as may
be necessary to establish as criminal offences:
(a) Subject to the basic concepts of itslegal system, attempting to commit an
offence established in accordance with paragraph 1 of this article;
(b) Participating as an accomplice in an offence established in accordance
with paragraph 1 of this article; and
(c) Organizing or directing other persons to commit an offence established
in accordance with paragraph 1 of this article.

[1. Protection of victims of trafficking in persons
Article 6

Assistance to and protection of victims of trafficking in persons

1. In appropriate cases and to the extent possible under its domestic law, each
State Party shall protect the privacy and identity of victims of trafficking in
persons, including, inter alia, by making legal proceedings relating to such
trafficking confidential.

2. Each State Party shall ensure that its domestic legal or administrative system
contains measures that provide to victims of trafficking in persons, in
appropriate cases.

(a) Information on relevant court and administrative proceedings;

(b) Assistance to enable their views and concerns to be presented and
considered at appropriate stages of criminal proceedings against
offenders, in a manner not prejudicia to the rights of the defence.

3. Each State Party shall consider implementing measures to provide for the
physical, psychological and social recovery of victims of trafficking in
persons, including, in appropriate cases, in cooperation with non-governmen-
tal organizations, other relevant organizations and other elements of civil
society, and, in particular, the provision of:

(&) Appropriate housing;

(b) Counselling and information, in particular asregardstheir legal rights, in
a language that the victims of trafficking in persons can understand;

(c) Medical, psychological and material assistance; and
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(d) Employment, educational and training opportunities.

4. Each State Party shall take into account, in applying the provisions of this
article, the age, gender and special needs of victims of trafficking in persons,
in particular the special needs of children, including appropriate housing,
education and care.

5. Each State Party shall endeavour to provide for the physical safety of victims
of trafficking in persons while they are within its territory.

6. Each State Party shall ensurethat itsdomestic legal system contains measures
that offer victims of trafficking in persons the possibility of obtaining
compensation for damage suffered.

Article 7

Satus of victims of trafficking in persons in receiving Sates

1. Inaddition to taking measures pursuant to article 6 of this Protocol, each State
Party shall consider adopting legislative or other appropriate measures that
permit victims of trafficking in persons to remain in its territory, temporarily
or permanently, in appropriate cases.

2. In implementing the provision contained in paragraph 1 of this article, each
State Party shall give appropriate consideration to humanitarian and
compassionate factors.

Article 8

Repatriation of victims of trafficking in persons

1. The State Party of which avictim of trafficking in personsis anational or in
which the person had the right of permanent residence at the time of entry into
the territory of the receiving State Party shall facilitate and accept, with due
regard for the safety of that person, the return of that person without undue or
unreasonable delay.

2. When a State Party returnsavictim of trafficking in personsto a State Party of
which that person is a national or in which he or she had, at the time of entry
into the territory of the receiving State Party, the right of permanent residence,
such return shall be with due regard for the safety of that person and for the
status of any legal proceedings related to the fact that the person isavictim of
trafficking and shall preferably be voluntary.

3. Attherequest of areceiving State Party, arequested State Party shall, without
undue or unreasonable delay, verify whether a person who is a victim of
trafficking in personsisits national or had the right of permanent residencein
its territory at the time of entry into the territory of the receiving State Party.

4. In order to facilitate the return of a victim of trafficking in persons who is
without proper documentation, the State Party of which that person is a
national or in which he or she had theright of permanent residence at thetime
of entry into the territory of thereceiving State Party shall agreetoissue, at the
request of the receiving State Party, such travel documents or other
authorization as may be necessary to enablethe personto travel to and re-enter
its territory.

5. This article shall be without prejudice to any right afforded to victims of
trafficking in persons by any domestic law of the receiving State Party.

6. This article shall be without prejudice to any applicable bilateral or
multilateral agreement or arrangement that governs, in whole or in part, the
return of victims of trafficking in persons.

[11. Prevention, cooperation and other measures
Article9

Prevention of trafficking in persons
1. States Parties shall establish comprehensive policies, programmes and other
measures:
(@) To prevent and combat trafficking in persons; and
(b) To protect victims of trafficking in persons, especially women and
children, from revictimization.
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States Parties shall endeavour to undertake measures such as research,
information and mass media campaigns and social and economic initiativesto
prevent and combat trafficking in persons.

Policies, programmes and other measures established in accordance with this
article shall, as appropriate, include cooperation with non-governmental
organizations, other relevant organizations and other elements of civil society.
States Parties shall take or strengthen measures, including through bilateral or
multilateral cooperation, to alleviate the factors that make persons, especially
women and children, vulnerable to trafficking, such as poverty, underdevel-
opment and lack of equal opportunity.

States Parties shall adopt or strengthen legislative or other measures, such as
educational, socia or cultura measures, including through bilateral and
multilateral cooperation, to discourage the demand that fosters al forms of
exploitation of persons, especially women and children, that leads to
trafficking.

Article 10

Information exchange and training

1

Law enforcement, immigration or other relevant authorities of States Parties
shall, as appropriate, cooperate with one another by exchanging information,
in accordance with their domestic law, to enable them to determine:

(@) Whether individuals crossing or attempting to cross an international
border with travel documents belonging to other persons or without
travel documents are perpetrators or victims of trafficking in persons;

(b) Thetypes of travel document that individuals have used or attempted to
use to cross an international border for the purpose of trafficking in
persons; and

(c) The means and methods used by organized crimina groups for the
purpose of trafficking in persons, including the recruitment and
transportation of victims, routes and links between and among individu-
als and groups engaged in such trafficking, and possible measures for
detecting them.

States Parties shall provide or strengthen training for law enforcement,
immigration and other relevant officials in the prevention of trafficking in
persons. The training should focus on methods used in preventing such
trafficking, prosecuting the traffickers and protecting the rights of the victims,
including protecting the victims from the traffickers. The training should also
take into account the need to consider human rights and child- and
gender-sensitive issues and it should encourage cooperation with non-
governmental organizations, other relevant organizations and other elements
of civil society.

A State Party that receives information shall comply with any request by the

State Party that transmitted the information that places restrictions on its use.

Article 11

Border measures

1

3.

Without prejudice to international commitments in relation to the free
movement of people, States Parties shall strengthen, to the extent possible,
such border controls as may be necessary to prevent and detect trafficking in
persons.

Each State Party shall adopt legislative or other appropriate measures to
prevent, to the extent possible, means of transport operated by commercial
carriers from being used in the commission of offences established in
accordance with article 5 of this Protocol.

Where appropriate, and without prejudice to applicable international conven-
tions, such measures shall include establishing the obligation of commercial
carriers, including any transportation company or the owner or operator of any
means of transport, to ascertain that all passengers are in possession of the
travel documents required for entry into the receiving State.
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4. Each State Party shall take the necessary measures, in accordance with its

domestic law, to provide for sanctions in cases of violation of the obligation

set forth in paragraph 3 of this article.

Each State Party shall consider taking measures that permit, in accordance

with its domestic law, the denial of entry or revocation of visas of persons

implicated in the commission of offences established in accordance with this

Protocol.

Without prejudiceto article 27 of the Convention, States Parties shall consider

strengthening cooperation among border control agencies by, inter alia,

establishing and maintaining direct channels of communication. Article 12

Security and control of documents Each State Party shall take such measures

as may be necessary, within available means:

(@) To ensure that travel or identity documents issued by it are of such
quality that they cannot easily be misused and cannot readily be falsified
or unlawfully altered, replicated or issued; and

(b) Toensuretheintegrity and security of travel or identity documentsissued
by or on behalf of the State Party and to prevent their unlawful creation,
issuance and use.

Article 13

Legitimacy and validity of documents

At the request of another State Party, a State Party shall, in accordance with its
domestic law, verify within a reasonable time the legitimacy and validity of travel or
identity documentsissued or purported to have been issued in its name and suspected of
being used for trafficking in persons.

IV. Final provisions

Article 14

Saving clause

1

Nothing in this Protocol shall affect the rights, obligations and responsibilities
of States and individuals under international law, including international
humanitarian law and international human rights law and, in particular, where
applicable, the 1951 Convention and the 1967 Protocol relating to the Status
of Refugees and the principle of non-refoulement as contained therein.

The measures set forth in this Protocol shall be interpreted and applied in a
way that is not discriminatory to persons on the ground that they are victims
of trafficking in persons. The interpretation and application of those measures
shall be consistent with internationally recognized principles of non-
discrimination.

Article 15

Settlement of disputes

2.

State Parties shall endeavour to settle disputes concerning the interpretation or
application of this Protocol through negotiation.

Any dispute between two or more States Parties concerning the interpretation
or application of this Protocol that cannot be settled through negotiation
within areasonable time shall, at the request of one of those States Parties, be
submitted to arbitration. If, six months after the date of the request for
arbitration, those States Parties are unable to agree on the organization of the
arbitration, any one of those States Parties may refer the dispute to the
International Court of Justice by request in accordance with the Statute of the
Court.

Each State Party may, at the time of signature, ratification, acceptance or
approval of or accession to this Protocol, declarethat it does not consider itself
bound by paragraph 2 of this article. The other States Parties shall not be
bound by paragraph 2 of this article with respect to any State Party that has
made such a reservation.
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4. Any State Party that has made areservation in accordance with paragraph 3 of
this article may at any time withdraw that reservation by notification to the
Secretary-General of the United Nations.
Article 16

Sgnature, ratification, acceptance, approval and accession
1. ThisProtocol shall be opento al Statesfor signature from 12 to 15 December

2000 in Palermo, Italy, and thereafter at United Nations Headquartersin New
York until 12 December 2002.

. This Protocol shall aso be open for signature by regional economic
integration organizations provided that at least one member State of such
organization has signed this Protocol in accordance with paragraph 1 of this
article.

. ThisProtocol is subject to ratification, acceptance or approval. Instruments of
ratification, acceptance or approval shall be deposited with the Secretary-
Genera of the United Nations. A regional economic integration organization
may deposit its instrument of ratification, acceptance or approval if at least
one of its member States has done likewise. In that instrument of ratification,
acceptance or approval, such organization shall declare the extent of its
competence with respect to the matters governed by this Protocol. Such
organization shall also inform the depositary of any relevant modification in
the extent of its competence.

. This Protocol is open for accession by any State or any regional economic
integration organization of which at least one member State is a Party to this
Protocol. Instruments of accession shall be deposited with the Secretary-
General of the United Nations. At the time of its accession, a regional
economic integration organization shall declare the extent of its competence
with respect to matters governed by this Protocol. Such organization shall also
inform the depositary of any relevant modification in the extent of its
competence.

Article 17

Entry into force
1. This Protocol shall enter into force on the ninetieth day after the date of

deposit of the fortieth instrument of ratification, acceptance, approva or
accession, except that it shall not enter into force before the entry into force of
the Convention. For the purpose of this paragraph, any instrument deposited
by a regional economic integration organization shall not be counted as
additional to those deposited by member States of such organization.

For each State or regional economic integration organization ratifying,
accepting, approving or acceding to this Protocol after the deposit of the
fortieth instrument of such action, this Protocol shall enter into force on the
thirtieth day after the date of deposit by such State or organization of the
relevant instrument or on the date this Protocol enters into force pursuant to
paragraph 1 of this article, whichever is the later.

Article 18

Amendment
1. After theexpiry of five yearsfrom the entry into force of this Protocol, a State

Party to the Protocol may propose an amendment and file it with the
Secretary-General of the United Nations, who shall thereupon communicate
the proposed amendment to the States Parties and to the Conference of the
Parties to the Convention for the purpose of considering and deciding on the
proposal. The States Parties to this Protocol meeting at the Conference of the
Parties shall make every effort to achieve consensus on each amendment. If all
efforts at consensus have been exhausted and no agreement has been reached,
the amendment shall, as a last resort, require for its adoption a two-thirds
majority vote of the States Parties to this Protocol present and voting at the
meeting of the Conference of the Parties.

10

15

20

25

30

35

40

45

50

55



105

Regional economic integration organizations, in matters within their compe-
tence, shall exercise their right to vote under this article with a number of
votes egual to the number of their member States that are Parties to this
Protocol. Such organizations shall not exercise their right to vote if their
member States exercise theirs and vice versa.

An amendment adopted in accordance with paragraph 1 of this article is
subject to ratification, acceptance or approval by States Parties.

An amendment adopted in accordance with paragraph 1 of this article shall
enter into force in respect of a State Party ninety days after the date of the
deposit with the Secretary-General of the United Nations of an instrument of
ratification, acceptance or approval of such amendment.

When an amendment enters into force, it shall be binding on those States
Parties which have expressed their consent to be bound by it. Other States
Parties shall still be bound by the provisions of this Protocol and any earlier
amendments that they have ratified, accepted or approved.

Article 19

Denunciation

1

2.

A State Party may denounce this Protocol by written notification to the
Secretary-General of the United Nations. Such denunciation shall become
effective one year after the date of receipt of the notification by the
Secretary-General.

A regional economic integration organization shall cease to be a Party to this
Protocol when all of its member States have denounced it.

Article 20

Depositary and languages

1

2.

The Secretary-General of the United Nations is designated depositary of this
Protocol.

The original of this Protocol, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be deposited with the
Secretary-General of the United Nations. IN WITNESS WHEREOF, the
undersigned plenipotentiaries, being duly authorized thereto by their respec-
tive Governments, have signed this Protocol.
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SCHEDULE 4

LEGISLATION REPEALED

No. and year Title Extent of repeal
33 of 1960 Children'sAct The whole
93 of 1962 General Law Further Amendment Act Section 1
57 Of 1972 Age of Maority Act The whole
74 of 1983 Child Care Act The whole
82 of 1987 Children’s Status Act The whole
133 of 1993 Prevention of Family Violence Act Section 4
192 of 1993 Guardianship Act The whole
72 of 1996 Hague Convention on the Civil Aspects of Interna- The whole
tional Child Abduction Act
86 of 1997 Natural Fathers of Children born out of Wedlock Act | The whole

10
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MEMORANDUM ON THE OBJECTS OF THE
CHILDREN'SBILL

1. LEGAL-TECHNICAL BACKGROUND OF BILL

This Bill (the ““current Bill’") contains part of the envisaged Children’sAct. The Bill
which wasinitially submitted to Parliament (*‘ the consolidated Bill"") dealt with the full
spectrum of protection of children in both national and provincial spheres and wasto be
dealt with in terms of section 76 of the Constitution (functional area of concurrent
national and provincial legisative competence). It waslater found to bea‘ mixed” Bill,
including elementsto be handled in terms of both section 75 (functional area of national
legislative competence) and section 76 of the Constitution. Due to its mixed character,
the Deputy Speaker of the National Assembly requested the Executive to split the
consolidated Bill, which has now been done. The provisions of the consolidated Bill
which will apply to the provincial government have been removed and, consequently,
the current Bill only contains matters which have to be dealt with in terms of section 75
of the Constitution. The numbering of the consolidated Bill has, however, been retained,
hence the gaps in the current Bill, indicated by “*****" As soon as the current Bill is
enacted, an amendment Bill containing the matters which apply to the provincia
government only (*‘the amendment Bill’") will be introduced. The amendment Bill will
haveto be dealt with in terms of section 76 of the Constitution. The amendment Bill will
complete the current Bill by inserting the provisions which deal with welfare services.

2. GENERAL BACKGROUND AND OVERVIEW

The lives of children are affected by various pieces of legislation and international
conventions. Apart from section 28 of the Constitution, which deals with the rights of
children specifically, some of the statutes pertaining to children currently on the statute
book are the following:

- Ageof Mgority Act, 1972 (Act No. 57 of 1972)
Child Care Act 1960 (Act No. 74 of 1983)
Children’'s Status Act, 1987 (Act No. 82 of 1987)
Guardianship Act, 1993 (Act No. 192 of 1993)
Hague Convention on the Civil Aspects of International Child Abduction Act,
1996 (Act No. 72 of 1996)

Over the past few years, it has become clear that existing legislation is not in keeping
with the realities of current social problems and no longer protects children adequately.
In addition thereto, the Republic of South Africa has acceded to various international
conventions, such asthe UN Protocol on the Rights of the Child and the African Charter
on Children's Rights, the principles of which have to be incorporated into local
legislation.

During 1997 the Minister for Social Development requested the South African Law
Reform Commission to investigate the Child Care Act, 1983, and to make recommen-
dations to the Minister for the reform of this particular branch of the law. After an
extensive process of research and consultation, the Law Reform Commission finalised
its report and proposed a draft Children’s Bill in January 2003.

The Department of Social Development then took the process further through close
liaison with the national Departments of Justice and Constitutional Development,
Education, Health, Labour, the South African Police Service, the provinces, national
non-governmental organisations and service providers as well as the Office on the
Rights of the Child in the Presidency. Consultative workshops were aso held with the
Portfolio Committee on Social Devel opment.

3. OBJECTS

The main objects of the proposed Children’s Bill are:

(a) Tomake provision for the structure, the services and the means for promoting
and monitoring the sound physical, intellectual, emotional and social
development of children;

(b) to strengthen and develop community structures which can assist in providing
care and protection for children;

(c) to protect children from maltreatment, abuse, neglect, degradation, discrimi-
nation, exploitation and any other physical or moral harm or hazards;
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(d) to provide care and protection for children who are in need thereof;
(e) to give effect to the Republic’'s obligations concerning the well-being of

(f)

childrenintermsof theinternational instruments binding on the Republic; and
in general, to promote the protection, development and well-being of children.

Significant new proposals to address lacunas in the present situation include specific
provision for the participation of children in matters affecting them, an extension of the
rights of unmarried fathers, provision for aHigh Court procedure to allow persons other
than parents to gain rights with regard to children, the need to formally recognise and
providefor child-headed househol ds and the protection of children. The Bill proposesto
lower the age of magjority and provides for parental responsibilities and rights
agreements. Provision is made for parenting plans in certain instances. A chapter to
formally regulate surrogate motherhood is also introduced to give effect to an earlier
parliamentary investigation into this issue.

The Bill has 15 chapters, which can be summarised as follows:

Chapter 1 deals with the interpretation, objects, application and implementa-
tion of the Bill.

The general principles underlying the Bill and the best interest of the child
standard is set out in Chapter 2. Chapter 2 also provides for children’s rights
and deals with the issues such as the paramountry of the best interests of the
child, child participation, harmful social, cultural and religious practices,
access to children’s courts and the age of majority.

Chapter 3 deals with all matters pertaining to parental responsibilities and
rights, parental responsibilities and rights agreements and the assignment of
parental responsibilities and rights by order of court. This chapter aso
provides for the rights of fathers, presumption of paternity, parenting plans
and the rights of children conceived by artificial fertilisation.

The functioning, powers and jurisdiction of children’s courts, the conduct of
proceedings before the children’s court and presiding officers and other court
officials form the subject matter of Chapter 4 of the Bill.

Chapters 7, 9 and 10, respectively, deal with the protection of children, more
specifically the National Child Protection Register, the identification of
children in need of care and protection and contribution orders.

Chapters 15 and 16, respectively provide for adoption and inter-country
adoption and Chapter 16 aso gives effect to the Hague Convention on
Inter-country Adoption.

Chapter 17 gives effect to the Hague Convention on the Civil Aspects of
International Child Abduction, while Chapter 18 similarly gives effect to the
UN Protocol to Prevent Trafficking in Persons.

Chapter 19 introduces new legislation into the South African legal system by
formally providing for surrogate motherhood.

Chapter 20 provides for the enforcement of the Bill through powers of
inspection and the creation of offences.

Chapters 21 and 22 of the Bill deal with general administrative issues and
other miscellaneous matters such as regul ations, del egations and assignments,
agency agreements and transitional matters.

4. AMENDMENT BILL

The amendment Bill referred to in paragraph 1 will add to welfare service delivery
and further protection of families and children. The amendment Bill will insert the
fol |OWI ng chaptersin the envisaged Act:

Chapter 8 makes provision for prevention and early intervention as a first
layer of services provided to children and families in need of assistance.
Chapters 5, 6, 11, 13 and 14 respectively, deal with partial care, the definition
of early childhood development and early childhood development services,
children in alternative care, child and youth care centres and shelters and
drop-in centres.

Chapter 12 deals with foster care and care by family members.
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5. EFFECT ON THE PROVINCESAND LOCAL GOVERNMENT

The envisaged Act will rationalise legislation pertaining to children in South Africa.
As such, it negates the need for each province to promulgate its own legislation on
children’sissues. It should therefore streamline provincial governance. The current Bill
will have no direct implications on local government.

6. CONSULTATION

Apart from the broad consultation process followed by the South African Law
Reform Commission during its review of the Child Care Act, 1983, the Department of
Social Development also distributed the draft Children’s Bill to the provinces, national
departments, non-governmental organisations and other service providers for comment.
The explanatory summary of the Bill was aso published for general comment in the
Gazette on 13 August 2003.

7. FINANCIAL IMPLICATIONS FOR STATE

The Department of Social Development isin the process of considering the financial
implications of the envisaged Children’s Act. The Department has done an initial
scoping exercise of the envisaged Act and identified the costing elements which may
haveinter-governmental fiscal and budgetary implications, which may include, amongst
others:

« Fisca risks: provisions that create implicit or explicit obligations on
government;

- administrative costs: additional processes, personnel, management practices
and procedures, information and reporting etc;

« ingtitutional arrangements: new committees, units, associations etc;
transfer of functions currently performed by provinces to the nationa
government; and

« delegation or assignment of functions to provinces and municipalities.

8. PARLIAMENTARY PROCEDURE
The Department of Social Development and the State Law Advisers are of the view

that this Bill must be dealt with by Parliament in accordance with the procedure
established by section 75 of the Constitution.
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